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The European Convention on Human Rights and the Fight Against
Climate Change

Abstract: This paper evaluates the potential role of implementing a new protocol for the European
Convention on Human Rights in the fight against climate change. Climate change poses one of the
biggest threats to a livable future, and multiple scholars have argued that climate change should be
understood as a human rights issue. In particular, regional human rights frameworks (such as the
European Convention on Human Rights) have a key role to play in this regard, as they not only
reinforce the universality of human rights by providing complementary protections and clarifying the
statements of the Universal Declaration of Human Rights but are also responsible for establishing
functioning mechanisms for their protection that are lacking in the international human rights system.
However, there exists no explicit human right to protection from the effects of climate change in the
European Convention on Human Rights (ECHR). Claims fighting for climate justice before the
European Court of Human Rights (ECtHR or the Court) must be based on existing human rights
mentioned in the ECHR and precedents and frequently rely on far-stretched interpretations,
demonstrating central importance to questions of admissibility and uncertainty. Instead of relying on
the Court's precedents and aiming to stretch existing case law, implementing an explicit right in the
form of a protocol could be a functional and necessary step in providing legal protection from the
outcomes of climate change. Thus, efficiently mobilizing human rights in the fight against climate
change and bringing about more climate and social justice. This paper examines whether
implementing such a new protocol could be a desirable and possible legal measure and aims to show
the strategic strengths and weaknesses of such an implementation. It argues that an additional protocol

should be recognized as a promising solution and a serious option to fight the effects of climate change.

Introduction

Climate change poses one of the biggest threats to a livable future. Multiple academics have
convincingly argued for the necessity to view both the effects of climate change and the phenomenon
itself as human rights issues that need legal groundings in the human rights framework. It is primarily
regional human rights frameworks that have a crucial role in this context. By providing complementary
protections and specifying statements of the Universal Declaration of Human Rights (UDHR), regional
understandings not only reinforce the universality of human rights but also are responsible for
establishing functioning mechanisms for their protection, which are lacking in the international human
rights system (which will be used interchangeably with the term “universal system”) (Beyani 2012).

Regional human rights mechanisms can, therefore, positively impact and advance our understanding of
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the role of human rights in areas that are not yet covered by universal human rights law to fit
contemporary challenges, such as establishing highly needed legal tools for fighting climate change.
Currently, stark differences exist in the understanding and provision of legal measures against the
impacts of climate change in the different regional systems. This paper will highlight the importance of
regional human rights systems in the fight against climate change and compare the regional approaches
to climate legislation. While the Inter-American Court of Human Rights (IACtHR) exercises a proactive
approach to fighting climate harm and introduced an explicit right to a healthy environment via a
landmark judgment, the European Court of Human Rights (ECtHR or the Court) does not expressively
recognize a human right to the protection against climate harm (Keller and Heri 2022; Mejia-Lemos
2022). Claims often rely on far-stretched and uncertain interpretations of the existing Articles and case
law of the ECHR, demonstrating the central importance and shortcomings of questions of admissibility.
This paper argues that instead of relying on the Court’s precedents and stretching existing case law even
further, implementing an explicit right in the form of a protocol to the ECHR could be a functional and
necessary step in providing legal protection from the outcomes of climate change. An additional protocol
enshrining the protection of the environment and its effects should be recognized as a viable legal option,
which could efficiently mobilize human rights and result in more climate and social justice. It is
contended that the ECtHR must understand its responsibility to reassess its current approach to
implement new executable climate legislation and could actively influence the role of human rights in
the European fight against climate change, following the example of the IACtHR and regarding
Europe’s historical and present-day carbon emissions.

This paper proceeds in four sections: first, it will briefly analyze the importance of
understanding climate change and its impacts as a human rights issue. It will then argue about the
essential role of regional human rights in the fight against climate change by examining the possibility
of establishing executable legal measures and implementing new explicit human rights protections. The
three existing human rights systems (Inter-American, African, and European) will be comparatively
analyzed in this context of legal measures concerning climate protection. Thirdly, a case study will be
introduced to investigate some shortcomings in the current practice of the European system'’s

environmental law. Lastly, it will discuss the positive impact of cross-fertilization of human rights law
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between regional human rights applications, looking at the possibility of implementing a new protocol
to the European Convention on Human Rights (ECHR) following its Inter-American counterpart.

It is important to mention that this piece of writing has been created by directly using two of my
term papers previously submitted to two classes taken at Central European University in the Fall
2022/23 and Winter 2023/24. It is based firstly on my term paper “The European Convention of Human
Rights and the Fight Against Climate Change” for the course Social Justice in Present-Day Society: A
Multi-Disciplinary Take; and secondly, on my term paper “Regional Human Rights Systems and the
Fight Against Climate Change” submitted to the course Human Rights as Legal Rights: Critical

Readings.

1. Understanding Climate Change as a Human Rights Issue

Multiple scholars have convincingly argued for understanding climate change and its detrimental effects
as a human rights issue (Braig and Panov 2020; Cameron 2009; Center for International Environmental
Law and CARE International 2015; De Schutter 2012; Keller and Heri 2022; Levy and Patz 2015; Limon
2009; Tzevelekos and Dzehtsiarou 2022). The impacts of climate change, such as rising sea levels,
increasing temperatures, and increasing extreme weather events, lead to various concerns for the human
population, such as loss of agricultural lands, lack of clean water, the spread of disease, and the
dislocation of populations (Center for International Environmental Law and CARE International 2015).
These detrimental effects of climate change on individuals are diverse (from weather-related food
insecurities and displacement to medical well-being issues, including heat-related disorders and
malnutrition) and deeply affect and violate the enjoyment of human rights. Scholars have shown that
these consequences of climate change deeply threaten universal rights guaranteed under various articles
in the UDHR, such as the right to life, self-determination, the right to security and shelter, access to food
and water, and the right to a standard of living adequate for health and well-being (Levy and Patz 2015,
311). It is generally understood that access to a safe, clean, and healthy environment is a prerequisite to
the enjoyment of all other human rights, which was clearly articulated by the UN High Commissioner
for Human Rights, Michelle Bachelet, stating that “the world has never seen a threat to human rights of
this scope” (Keller and Heri 2022, 154). The UN Human Rights Council also acknowledged the

connection in a historic resolution in 2021 that outlined the intimate relationship between human rights
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and climate change, clearly stating that the effects of climate change pose a detrimental risk to the
enjoyment of all protected human rights (Tzevelekos and Dzehtsiarou 2022). Furthermore, climate
change threatens civil and political rights protected by the International Covenant on Civil and Political
Rights (ICCPR), including the inherent right to life and rights related to culture and religion (Levy and
Patz 2015). Climate change also threatens multiple economic, social, and cultural rights embodied in
the International Covenant on Economic, Social, and Cultural Rights (ICESCR), including the right to
education and the right to freely determine one’s political status and freely pursue one’s economic,
social, and cultural development (Levy and Patz 2015). In the European context, climate change
primarily affects the right to life and private and family life, protected under Articles 2 and 8 of the
ECHR (Braig and Panov 2020; Heri 2022).

Climate change has also long been understood as a social justice issue needing an executable
legal tool in the human rights framework to remedy a highly unequal situation. It has been shown that
the environmental and health consequences of climate change disproportionately affect low-income
countries and poor people in high-income countries (Levy and Patz 2015; Simmons 2020). On the one
hand, there are significant differences between countries when it comes to the quantity of greenhouse
gas (GHQG) emissions: richer countries are responsible for generating far more greenhouse gases than
poorer ones do, and it appears that these high emitters are not on track to reach the emission limitations
and stay below the global temperature goal of 2°C set by the 2015 Paris Climate Agreement (Cameron
and Limon 2012; Keller and Heri 2022; Levy and Patz 2015). On the other hand, the scope and gravity
of the negative health effects of climate change will significantly impact developing nations (Agyeman
and Carmin 2011; Simmons 2020). Overall, the majority of the adverse health effects of climate change
are currently and will probably continue to be felt most strongly in the nations that contribute the least
to GHG emissions (Levy and Patz 2015).

Thus, human rights systems can play an essential role in providing the much-needed legal
measures to tackle both the imminent effects of climate change and present an important tool to hold
high-emission states responsible for their historical and current GHG levels that are currently only
limited in multilateral agreements, such as the Kyoto protocol and the Paris Climate Agreement that do

not comprise executable measures and currently seem to fail their intended goals of limiting global
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warming. In addition to local democratic mechanisms or domestic legal options, regional human rights
frameworks might provide the most effective means for citizens to challenge nations that refuse to reach
an agreement or take other action against climate change (Chapman 2009). Nonetheless, there is no
specific right to a healthy environment enshrined in the ECHR. It is, therefore, high time to transform
the right to a clean environment as an autonomous and actionable human right, delegating climate
protection to the ECtHR as a supervisory instrument with clear competencies and “prescribing concrete
negative and positive obligations” (Tzevelekos and Dzehtsiarou 2022, 2) to state-actors. As the first
climate cases are raised before human rights courts, it becomes clear that the ECtHR will have to face
the effects of climate change as a human rights issue that is in dire need of new regulations providing
human rights organizations and harmed individuals the ability to pressure governments to reduce carbon

emissions significantly (De Schutter 2012).

2. Regional Human Rights Systems and the Fight against Climate Change

Regional human rights systems play a significant role in the fight against climate change as they are
able to implement regional enforcement mechanisms and most likely be the ones responsible for holding
states accountable for climate change, which are lacking in the universal human rights system (Chapman
2009). As international and human rights law professor Chaloka Beyani argues in his paper
Reconstituting the universal: human rights as regional ideas, regional human rights systems firstly
allow like-minded states to build a system of attuned and coherent human rights treaties based on their
specific cultural and historical heritage and are highly important in upholding and shaping the
universality of human rights (Beyani 2012). By providing complementary protections and specifying
statements of the UDHR, regional standards are reinforcing the universality of human rights. This
happens by adding a particular focus to historical contexts and, similarly significant, reinforcing regional
social, economic, and cultural values in light of contemporary challenges. Furthermore, regional human
rights treaties not only embody the universality of human rights but are also responsible for establishing
functioning mechanisms for their protection, which are lacking in the international human rights system
(Beyani 2012). By establishing case law via these protections and implementing new explicit human

rights protections, regional human rights treaties and their respective courts have the valuable possibility
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to breach forward and advance (regional) human rights treaties to include new areas of human rights
protection.

Therefore, it must be highlighted that it is primarily regional courts that are the leading players
in the fight against climate change. Three aspects can be highlighted to illustrate this: Firstly, regional
frameworks allow for a more effective and comprehensive approach to creating functional legal action.
Even though climate change must be understood as a global phenomenon, its effects mainly impact and
harm locally defined communities, such as in the case of extreme weather events, such as droughts or
rising sea levels. Regional systems, with their emphasis and insights on the most challenging events in
a region, can provide a more focused and immediate legal relief system than the universal system that
fits each situation better. It also seems that regional courts can tackle the impacts of climate change more
effectively and fairly as they can take societal, cultural, and historical characteristics into account when
answering to arising climate issues, such as the replacement of populations due to climate change.
Secondly, regional human rights systems present better enforceability mechanisms as local (member)
states can be held more strictly responsible for violating climate actions. The limited number of member
states of regional systems allows for a more precise analysis of their climate policy and levels of GHG
emission and can, therefore, more effectively be restricted than in the universal systems in which
overview of emissions seems more challenging and legal sanctions often go unanswered. Thirdly, the
smaller number of member states of regional human rights declarations also allows for a more creative
interpretation of existing human rights and a heightened chance for introducing new climate legislation
as fewer states will have to ratify than the universal system.

Beyani also argues that regional human rights applications can also lead to significant cross-
fertilization of human rights law (Beyani 2012). This means that the employment and introduction of
new interpretations of human rights legislation in one regional system can actively influence other
regional systems to adopt similar forward-breaching interpretations by providing an important role
model function. This is especially important to the social justice aspect mentioned above, as regional
systems including low emitter countries (such as member states of the African human rights system)
could breach forward in their climate legislation, showcasing to (perhaps more) reluctant high emitter

countries how proactive legal mechanisms against climate change could function in the human rights
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system. Such role-model influence is vital in extending climate legislation from a regional understanding
to a global legal framework that has a more coordinated understanding and response to fighting climate
harms and, simultaneously, allows it to fit the respective regional situations. Below, I will show how
cross-fertilization might inspire more effective legal tools in the European human rights system.
However, this does not mean the three existing regional human rights regimes can operate
flawlessly in this context. The ECtHR, the IACtHR, and the African Commission on Human and
Peoples” Rights (ACHPR) all face distinct challenges: certain states accept only limited jurisdiction or
no jurisdiction at all by declaring reservations, regional mechanisms rely mainly on diplomatic or
political pressure with a lack of other means of enforcement, and courts consequently depend on the
cooperation and compliance of member states with recommendations and execution of binding
judgments (Chapman 2009). However, every regional system has established a complaint mechanism
that allows individuals to hold states accountable for violating, failing to uphold, or failing to fulfill

obligations guaranteed under the regional human rights systems.

2.1. Climate Litigation in the African and Inter-American Human Rights Systems
The three regional human rights systems (African, European, and Inter-American) differ in their
approach to climate jurisprudence and can be comparatively analyzed. While the African and Inter-
American systems both recognize a right to environment, the ECtHR is still reluctant to expressly
distinguish a human right to protection from the effects of climate change or a right to a healthy
environment (Chapman 2009; Keller and Heri 2022). In the following, I will briefly examine the status
of legal mechanisms to fight climate change by the African and the Inter-American courts.

In contrast to the founding documents of the other two systems, the African Charter on Human
and Peoples” Rights (Banjul Charter) expressively acknowledges a right to the environment (Chapman
2009; Jegede 2018). Furthermore, the ACHPR has considered complaints based on the violation of this
right and has determined that certain states have failed to fulfill their related duties (Chapman 2009). To
illustrate the ACHPR s commitment to understanding climate change as a human rights issue, it can be
shown that the ACHPR cited the Banjul Charter's "right of all peoples to an environment favorable to

their development" as well as other international agreements that bind African Union (AU) member
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states in a resolution on human rights and climate change that was released just before COP-15
(Chapman 2009). The ACHPR used this right as a foundation to express concern that human rights
considerations would not likely be included in the COP-15 negotiations, encouraging the heads of AU
member states to guarantee that human rights standards, especially protections for vulnerable
populations, be included in any climate change agreement that results from the negotiations (Chapman
2009).

Similarly, for the Inter-American system, the IACtHR issued a significant ruling in 2020,
explicitly recognizing a right to a healthy environment through case law. The court also established a
groundbreaking foundation for an extraterritorial application of human rights by acknowledging the
obligations of states to prevent transboundary environmental harm to individuals outside of a state’s
jurisdiction (Mejia-Lemos 2022). Especially novel in this approach was the introduction of duties toward
member states of the ACHR to prevent human rights violations of persons both within and outside the
jurisdiction and territory of the member state, overriding the principle of territoriality. This ruling allows
the IACtHR to expand its territorial scope to an extraterritorial one, holding multiple states accountable
for climate change and requiring member states to fulfill obligations towards individuals not subject to

their national jurisprudence (Mejia-Lemos 2022).

2.2. The ECtHR and Climate Protection
Contrarily, in the European System, no explicit human right to the environment is recognized and claims
fighting for climate justice before the ECtHR must be based on existing human rights mentioned in the
European Convention on Human Rights and precedent decisions of the European Court (Heri 2022).
This particularly affects interpretations of the rights to life, privacy, and family life guaranteed by
Articles 2 and 8 of the convention (Braig and Panov 2020). At the time of writing, multiple climate cases
are raised before the European Court of Human Rights. However, asserting climate cases before the
ECtHR often requires far-stretched interpretations of the existing articles and case law, raising concerns
about admissibility and whether climate change-induced harm counts as damage to already protected
human rights. The ECtHR plays a major role in this development as the decisions to raise climate cases

will shape how they will be handled in the future, when there will be more and more such cases, by
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establishing case law. Responding to these lawsuits, the Court holds influence over the enjoyment of
human rights of individuals in the Council of Europe member states and could impact human rights
organizations worldwide (Keller and Heri 2022). Currently, the Court relies on creating new case law
and precedents to shape future decisions and orient climate lawsuits on precedents requiring states to
safeguard individuals' mental and physical well-being. Thus, according to the Court, the Convention
does not ensure the general protection of the environment as such. This means that claimants can only
assert that they have suffered from a Convention violation because of environmental causes when this
has violated their personal rights protected in the ECHR (Keller and Heri 2022). This does not mean an
applicant has to prove that a particular breach of rights only happened because of an omission by the
state, but asserting that the state has violated its positive obligations “to adopt reasonably available
measures which could have had a real prospect of altering the outcome or mitigating the harm” (Heri
2022). However, it presents difficulties as “[a] direct link between the serious infringement of the
protected right and the degradation [must] be established. Furthermore, the [Court’s] legal system has
been designed to protect against concrete and imminent hazards rather than to avert only potential risks”
(Braig and Panov 2020). This can hinder the efficiency of climate change claims as they often are
directed at future harm that has not yet been inflicted (Heri 2022).

Finding this direct link with existing case law raises severe issues with the question of
admissibility of these claims. It is necessary to establish a convincing risk assessment of the negative
environmental effects, further prove the applicant’s victim status and personal inflictions, and attest that
a certain intensity threshold of negative effects was overstepped to grant an ECHR violation (Braig and
Panov 2020; Heri 2022). In other words, it can be seriously challenging firstly to demonstrate that a
particular environmental hazard was caused by climate change and then prove the personal implications
and negative effects on specific human rights guaranteed by the ECHR. To illustrate, proving the
correlations between climate change, an extremely hot summer, subsequent negative health impacts,
and, with it, a breach of a human right established by the Convention seems extremely demanding. To
achieve this, it is necessary to creatively interpret the existing case law and stretch the Articles of the
Convention to fit arising cases. Keller and Heri (2022) discuss whether the Court has the same degree

of freedom when interpreting the requirements for admissibility of precedents as when interpreting the



CIVICA Showcase Assignment Lauritz Autischer
Central European University April 2024

Articles of ECHR rights. They argue that this could undermine the territorial jurisdiction of member
states, as a far-stretched interpretation of precedents by the ECtHR might go beyond what the Court's
interpretational authority can be reasonably understood to cover (Keller and Heri 2022). As climate
change does not fall into the traditional logic of territoriality and poses a challenge of extraterritorial
jurisprudence, and multiple state actors are responsible for global emissions, environmental harm is
generally understood to be transboundary (Tzevelekos and Dzehtsiarou 2022). States share co-
responsibility, which makes it especially challenging to find the cause and effects of environmental harm
on individuals. Existing issues with a lack of clearly providing judicial reasoning for inadmissibility
decisions by the ECtHR further show the difficulties of admissibility, which can also be assumed to hold
for pending climate cases (Gerards 2014). It is doubtful whether stretching already far-stretched case
law will bring about desired outcomes of climate protection, even if the ECtHR chooses to show
goodwill and flexibility in environmental protection cases (Tzevelekos and Dzehtsiarou 2022). The
Court has further been criticized for being overly individualistic and assessing only harm to personal
rights and not the environment as such, and focusing too much on providing information about risks
rather than implementing actual risk avoidance (Heri 2022). Reassessing the Court’s approach to climate
change and reinventing this approach to fit climate cases better could lift these hurdles of admissibility.
In the next section, I will highlight the issues of admissibility and territoriality by investigating a climate

case study that is, at the time of writing, pending before the ECtHR.

3. Case Study on Admissibility and Territoriality Issues in the European System

Even though the ECtHR has so far refused to implement a separate right to environment and stayed
careful on the issue of climate change, the European system still presents promising for potential climate
litigants in light of the court's case law, especially under the rights to life and private and family life
(Articles 2 and 8 of the ECHR). Currently, several climate human rights cases are pending before the
court, and their rulings could persistently set the course for the European court’s future climate law on
climate change (Heri 2022). One of these cases exhibits particular saliency in the fight against climate
change: Duarte Agostinho and Others against Portugal and 32 others (Pedersen 2023). Briefly put, the

six young citizens and residents of Portugal who make up the plaintiffs of Duarte Agostinho and Others
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v. Portugal and Others essentially contend that the consequences of climate change harm their rights
under articles 2, 8, and 14 (right to life, well-being, and the peaceful enjoyment of their homes) and that
they are particularly vulnerable to climate harm as young people. Furthermore, they contend that not
only Portugal but 32 other EDHR member states, have a positive duty to implement more robust
domestic climate change policies that fulfill the aspirational 1.5 degrees objective in the Paris Agreement
(Pedersen 2023). I have chosen to elaborate on this case, as it represents the main shortcomings in the
European practice of relying on case law and existing UDHR articles and raises important questions of
admissibility and territoriality.

As mentioned above, before the ECtHR, claims to climate justice must be supported by human
rights currently protected by the European Convention and case law from the Court. This means that
Duarte Agostinho v. Portugal mainly bases their case on the right to life and the right to well-being,
protected in the ECHR under Articles 2 and 8, and has to prove that climate change is causally
responsible for the violation of these rights (Heri 2022; Pedersen 2023). Duarte Agostinho v. Portugal
clearly shows that it is extremely difficult to establish the relationship between a specific environmental
hazard and climate change and the personal implications and negative effects on a human right provided
by the ECHR (Braig and Panov 2020; Pedersen 2023). However, the applicants don't need to
demonstrate that a specific infringement of rights occurred solely as a result of a state omission. Instead,
they must prove that the state has failed in its affirmative duty “to adopt reasonably available measures
which could have had a real prospect of altering the outcome or mitigating the harm” (Heri 2022). This
is especially challenging as “[a] direct link between the serious infringement of the protected right and
the degradation [must] be established. Furthermore, the [Court's] legal system has been designed to
protect against concrete and imminent hazards rather than to avert potential risks” (Braig and Panov
2020). This can make climate change assertions, such as Duarte Agostinho v. Portugal, less effective
because they frequently focus on the harm that will occur in the future and hasn't happened yet (Keller
and Heri 2022). As a result, in order to establish an ECHR violation, Duarte Agostinho v. Portugal must
provide a compelling risk assessment of the adverse environmental effects, further demonstrate the

applicant's victim status and personal inflictions of Portugal's failure to adopt the necessary measures to
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stop climate change and attest that a particular intensity threshold of negative impacts was exceeded

(Keller and Heri 2022).

The case of Duarte Agostinho and Others v. Portugal and 32 Others is also special in another way: it
challenges the current understanding of the Court on territoriality, in which only one state can be held
responsible for violating human rights. As the name of the case suggests, it argues that not only Portugal
but also 32 other member states of the ECHR have failed to mitigate climate harm adequately (Pedersen
2023). This is especially demanding in climate cases because environmental harm is usually understood
to be transboundary, and multiple state actors are accountable for global emissions, which defies the
traditional logic of territoriality and presents a challenge for extraterritorial jurisprudence (Tzevelekos
and Dzehtsiarou 2022). The Court currently argues against such an extraterritorial approach as this
would exceed the Court's original jurisdiction as a secondary institution to national jurisprudence and
argues that this could give rise to situations where a state has duties under human rights law to a person
who is not on its territory outside the climate change framework as well. Given the admissibility and
territoriality challenges the case Duarte Agostinho v. Portugal faces before the ECtHR, it becomes clear
that the European system has some severe shortcomings in its approach and should reevaluate its
position on implementing a new protocol to the UDHR enshrining protection from climate harm as a

human right

4. Proposing a Protocol

A possible solution to the issues of admissibility and territoriality would be the implementation of a new
protocol to the ECHR, enshrining the right to a healthy environment as an actionable and functional
legal right. This would provide the Court with clear competencies and establish an improved framework
for assessing cases of their admissibility without relying on far-stretched case law that was initially not
even meant to hold for environmental cases. Admissibility of climate cases would not need to be
established on creatively interpreting the Articles of the ECHR but be grounded on an explicit right to a
healthy environment. Case admissibility would be streamlined, and more diverse climate cases could be
brought before the Court without having to rely on the requirements of personal harm that has been

inflicted or falling under a specific precedent or right already enshrined in the Convention.
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Furthermore, the ECtHR could use this legal tool to more effectively oblige member states and
their governments to adhere to international environmental standards with evident regard to the
possibility of future inflicted harm to not only citizens but the environment, establishing concrete
preventative measures rather than purely reacting to individuals claims (Heri 2022). The Commissioner
on Human Rights for the Council of Europe recently argued that by establishing a right to a healthy
environment, this gap in protecting not only individuals but also nature as such, could be closed (Heri
2022). Considering the reality and immediacy of the risk of climate change, the Parliamentary Assembly
of the European Union has also called for a new protocol explicitly protecting a right to a healthy
environment in a recommendation to the Committee of Ministers as early as 2009 (Parliamentary
Assembly of the Council of Europe 2009). In this recommendation, the Parliamentary Assembly urges
the Committee of Ministers to instruct a relevant expert committee to draft a new protocol and adopt the
issue of climate change as one of'its core priorities. The Assembly brings forward that the climate targets
of reducing global greenhouse gas emissions, which were agreed upon in the Kyoto Protocol in 1997,
will far exceed the requirements, and actionable jurisdiction is highly necessary (Parliamentary
Assembly of the Council of Europe 2009). It seems as if the same is true for the climate targets of the
Paris Agreement, which currently are on track to overstep their emission limits immensely in the same
way (Heri 2020; Keller and Heri 2022). To truly tackle the effects of climate change efficiently, it is
necessary not to make the same mistakes of misjudging environmental risks and states” unstable
commitments to emission goals again. The Court has done so in the past by diverting responsibility to
conventions, resolutions, and precedents and still applies this line of argument. Implementing a new
protocol on a healthy environment would present a promising and highly needed alternative possibility

in the fight against climate change.

4.1. Critique by the Court
However, the ECtHR still refuses to approach the issue of climate change by implementing such a new
protocol. In response to the recommendations by the Parliamentary Assembly to establish a protocol
mentioned above, the Committee of Ministers clearly recognizes the significance of climate action but

does not acknowledge the need for a distinct right to a healthy environment (Committee of Ministers of
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the Council of Europe 2010). The Committee refers to its own responsibility to contribute through
existing conventions, resolutions, and agreements put in place to tackle the outcomes of climate change
(Committee of Ministers of the Council of Europe 2010). The Court has established its environmental
law based on already-existing ECHR rights, 'greening' the convention without formally recognizing a
new right to a healthy environment, and claims this to be sufficient in the fight against climate change
(Heri 2022). However, as argued above, this 'greening' does not fully allow for transcending “the
ECHR s individualistic, anthropocentric positioning and recognize the rights of nature as such” (Heri
2022, 937). It follows that it is premature to assert that the Court has comprehensively recognized the
right to a healthy environment with its case law (Heri 2022). This is especially relevant as current
resolutions, such as the Paris Agreement, do not offer sufficient protection and commitment.

The Court further argues against a protocol as it does not see itself as a main actor in exercising
judicial activism on climate justice issues and presents itself only as a subsidiary institution, not wanting
to intervene too much in the national jurisprudence of its member states. It has been criticized that a new
protocol establishing the right to a clean and healthy environment does not fall under the competencies
of the ECtHR and would betray the original object and purpose of the Convention, and it should not be
possible to simply implement new protocols to fit current problems that might vary significantly over
time (Keller and Heri 2022). It can be countered that such a static approach to the ECHR will result in
failing “to adapt human rights law to the new realities and challenges posed by climate change—a claim
that can be expanded to cover the approach to any admissibility issue—and fails to respond to the fact
that some states are more responsible for climate change-related harms than others.”(Keller and Heri
2022).

Another opposing claim would be that a protocol on environmental protection would expand
the Court’s territorial scope to an extraterritorial one by holding multiple states responsible for climate
change. This could lead to circumstances in which a state has obligations under human rights law to a
person not within its territory, which again would overstep the original competencies of the Court as a
subsidiary institution to national jurisprudence (Keller and Heri 2022). However, as mentioned above,
the Inter-American Court of Human Rights (IACtHR) under the American Convention on Human Rights

(ACHR) already implements an extraterritorial approach of holding multiple agents responsible, which
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could pose a valuable example for the ECtHR (Keller and Heri 2022; Mejia-Lemos 2022). The [ACtHR
has laid the fundament for the extraterritorial application of human rights to climate harm and introduced
an explicit right to a healthy environment via a landmark judgment in 2020 (Mejia-Lemos 2022). The
IACtHR identified and recognized the obligations of states to prevent transboundary environmental
harm and recognized specific duties in reference to precautionary measures such as “procedural
obligations, including [...] access to information and justice, and public participation” (Mejia-Lemos
2022, 3). This allowed the Court to establish the right to a healthy environment as an independent,
enforceable, and autonomous right without having to rely on any other Article of the ACHR. Especially
vital is the decision of the IACtHR to impose duties on member states to “prevent human rights
violations of persons under their ‘jurisdiction’, namely, [...] persons who, whether within or without the
territory of ACHR State Parties, are ‘injured’ by conduct causing environmental harm and occurring in
the territory of, or otherwise under the ‘effective control or authority’ of, ACHR State Parties” (Mejia-
Lemos 2022, 4). This is precisely the step the ECtHR is missing in its fight against climate change,
hindering it from implementing an effective right to the environment. By the example of the IACtHR,
it is shown that the willing interpretation of human rights by regional courts is a much-needed step in
the direction of effective climate action. The IACtHR indeed has itself allowed to extend its competences
by imposing this right. However, by doing so, it holds an actionable right to ensure state responsibility

which could serve as a useful model in favor of implementing an additional protocol to the ECHR.

Conclusion

In conclusion, it has been argued that climate change must be understood as a human rights issue as it
threatens the essential underpinning for the enjoyment of all other human rights protected under the
UDHR, the ICCPR, and the ICESCR. It was contended that regional human rights systems must be
understood as the main actors in the global legal framework when it comes to fighting climate change
and that the proactive approach to an enforceable, expressive human right to a healthy environment of
ACHPR and the TACtHR presents a highly valuable role-model that the ECtHR should seriously
consider. With this assessment, it becomes clear that Europe, its institutions, and with it, the European

Court of Human Rights must take decisive initiative in the fight against climate change. This essay has
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argued that relying only on existing case law to adjudicate climate cases effectively can create severe
shortcomings in admissibility and will not have the necessary political influence to create consistent
environmental protection. It is high time to take the recommendation of the Parliamentary Assembly of
the Council of Europe to heart and recognize the innovative possibilities a new protocol enshrining the
right to a healthy environment under the European Convention on Human Rights can bring. This
development could spark a reassessment of the ECtHR s role as a significant protector of environmental
human rights and could translate into an effective legal tool to ensure individuals” rights, especially of
marginalized communities and underprivileged populations and states, which have far less capacity to
fight the outcomes of climate change, thus, establishing more climate and social justice by effectively
mobilizing human rights in the battle against climate change. An implementation of a new protocol
enshrining the right to environment in the ECHR would present an essential tool to bring forward climate
jurisdiction in Europe and might positively influence global climate justice by binding European high
emitter countries to existing limitations and allow for a comprehensive legal framework for individuals
experiencing harm because of climate change without relying on far-stretched interpretation of already
existing rights. Even if the ECtHR is unwilling to implement a specific right to a healthy environment,
given the high salience of the climate cases currently raised before the ECtHR, the court has the
opportunity (and obligation) to understand its importance in the fight against climate change and could
strikingly influence how climate change will be handled in the European system by providing much
needed new climate case law. As for the case of Duarte Agostinho and Others v. Portugal and 32 Others,
the ECtHR will deliver a Grand Chamber ruling on the 9™ of April 2024 (European Court of Human

Rights 2024a). At the time of writing, we can only see whether the ECtHR will use this opportunity to

take a much-needed step towards climate justice with this highly awaited decision.?

! Note: At the time of submission to Civica, the ECtHR Grand Chamber Ruling has delivered a ruling against
Duarte Agostinho and Others v. Portugal and 32 Others, citing “as concerned the extraterritorial jurisdiction of the
respondent States other than Portugal, the Court found that there were no grounds in the Convention for the
extension of their extraterritorial jurisdiction in the manner requested by the applicants” (European Court of
Human Rights 2024b).However, in another major development, the Court has decided in favor of another
previously pending climate case, practically establishing a “right to environment” through case law. We will have
to wait and see whether issues of admissibility and territoriality will be reduced with this landmark judgement.
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Personal Reflection — CIVICA Engage Track

Being part of the Civica Engage Track immensely helped me to understand and engage in the most
pressing challenges Europe has to face, just like the one I outlined in my Showcase Assignment. Over
my studies, I realized that these significant issues, such as fighting climate change, fighting socio-
economic inequalities, upholding democracies, maintaining a stable energy supply, or the provision of
general social welfare, although sometimes seemingly overwhelming, can only be tackled through
European cooperation and connection. Through the Civica Engage track, I have learned to, as the name
already implies, engage with these issues, trying to understand them better in order to find possible

solutions.

I have had the possibility to study and take Civica Engage Courses in two highly international academic
surroundings: Central European University and Sciences Po Paris. Both of these institutions have shown
me what it means to live and participate in a highly international and European environment. Moreover,
by pushing academic focus and courses towards learning detailed insights into these European
challenges, I was massively encouraged to want to learn more, actively participate in lively discussions,
and listen to others. Two Civica courses stood out in my academic experience at these two institutions.
For one, the course “Social Justice in Present-Day Society” taught at Central European University
showed me the multi-disciplinarity and, to be very frank, many social inequalities we face as a society.
In the course, we discussed topics ranging from limitations to access to education, issues with a system
built on meritocracy, the distribution of income of wealth, and gender and race inequalities. However,
it sparked my deep interest in actually investigating these topics, learning more about them, and wanting
to talk and explore them deeper to have some basis of understanding to perhaps, at one point in time, do
something that might aid in providing solutions. I could gather similar insights through my Civica course
“Social Policy in Europe”, which I took at Sciences Po Paris. Here, I learned to understand more deeply
the systematic framework of socio-economic inequalities and the underlying challenges to wealth-
related redistribution, which was highly interesting to me. I even chose to pursue the topic of the welfare
state in my Bachelor thesis, focusing on European populist radical right parties” social policy positioning
and stance on the welfare state. [ was so intrigued to learn how the (slight) differences in welfare systems

can massively influence the overall well-being of individuals. I sincerely believe that this Civica course
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laid the foundation for a deep personal interest in welfare and social public policy, which I am currently
considering pursuing and deepening with a Master’s program in that direction. What stood out in both
courses was the commitment to discussion and sharing of values and ideas, which helped me to look
outside my previous mindset and consider these topics at a newly found international level. Therefore,
the highly international student and peer communities in which I have had the chance to complete my
studies and pursue Civica Engage opportunities have influentially shaped my understanding and the

multi-faceted dimensions of many of the challenges Europe has to face.

The presented Showcase Assignment, which was based on one of my final term papers for one of my
Civica courses, also was very influential in building a comprehensive understanding of one of the, if not
the very most, pressing issues that we have to face on a European level and globally. I was always
impressed by activist student-led movements concerning climate change. However, I wanted to focus
on the institutional level of the European Court of Human Rights, as I felt that some significant
jurisdiction concerning our climate protection was highly missing in the European Human Rights
System. Being a former law student and having always been interested in the legal dimension of crucial
topics, looking into the legal aspects of climate change seemed logical and an exciting challenge to pick
up. I found that through my research and writing process, I learned to emphasize, critically engage, and
call for more responsibility of the major legal frameworks of the European Declaration of Human Rights,
under which we live. At some point, jurisprudence has the chance to influence a change in climate
change matters. On April 9th, the ECtHR s Grand Chamber importantly ruled in favor of one of the
previously pending climate cases, “KlimaSeniorinnen v. Switzerland,” effectively granting an
enforceable right to climate protection in the European framework. This describes a major shift in the
possibilities of the court, as it now has fundamental case law established that will aid in deciding future
climate cases. However, I still believe that a distinctive protocol will be necessary to establish
comprehensive legal protection against the outcomes of climate change and aid in the issue of
admissibility, which I have outlined in my Showcase Assignment. This is because by taking these classes
and writing this paper, I also learned to understand that more detailed difficulties and more levels exist
in the most pressing issues and that solutions often require intricate and slow step-by-step approaches

to improve these situations increasingly. Researching and writing this Showcase Assignment, I also
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learned to understand some points that could speak against a new protocol, even if it is not my opinion.
By the example of a new protocol, I learned to understand and handle how different sides might feel

around contentious issues.

Throughout my Civica Engage journey, I have developed a range of valuable skills that have helped me
better understand and engage with important topics. For instance, I have learned to conduct thorough
research before discussing any subject, speak up for issues that matter to me, and delve deeper into areas
that spark my interest. As a result, I now have a much stronger grasp of the current challenges facing
Europe, and feel more confident in my ability to contribute to meaningful discussions and initiatives. In
conclusion, the Civica Engage Track has been an enriching experience that has taught me how to
approach complex topics with greater confidence and clarity. I feel better equipped to engage with the
world around me, and am excited to continue building on the skills and knowledge I have gained through

this program.
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